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STATEMENT OF CUESTIONS FRc zNTED 


1. The question is whether the arrest of the 
| 


appellant in this case was legal. There was no warrant 


and no probable cause. 


2. Whether the detention of the appellant was 


legal. 

3. Whether a line-up comported with due process. 

4. Whether the line-up testimony concerning the 
appellant was inadmissible due to an illegal arrest, 
illegal detention, and lack of due process. 

5. Whether the omission of the defense of insanity 
deprived defendant of due process and a fair trial in the 
absence of an intellipent waiver based upon an informed 
consent in view of the fact that a psychiatric examina- 
tion of the appellant filed of record showed that. he is 
suffering from a Personality Disorder, Schizoid Personality 
and that he had the disorder on the date of the alleged 


crime. 
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This is an appeal from the United States District 


JURISDICTIONAL STATEMENT 


co 


Court for the District of Columbia from a judgment of 
conviction following a trial before a judge and jury on 

a charge of robbery, assault with a dangerous weapon} and 
carrying a dangerous weapon, violation of Title 22, 
Sections 2901, 502, and 3204 District of Columbia Code 
(1961 Ed.). Jurisdiction in this court is based upon 
Title 28, Section 1291, U.S. Code. 


In the trial, the appellant, Alexander Patton, 
stated that he is 19 years of age and that he lived in 
the District of Columbia area for about three years 
having come from South Carolina and that he attended 
Shaw Junior Hipkh School in Washington. He worked for 
C... Furger, and for Sears and Roebuck. The testimony 
showed that on April 3, 1966, the date that’ the Royal 
Market was robbed at 9 o’clock in the morning, the 
appellant was! at his home in bed at 1651 © Street N.E. 
The appellant: stated that the date was a Saturday and 
that he usually slept until approximately 12 or 1 o'clock 
on Saturdays (Tr. 241). Appellant stated that he rented 
a room in the: said premises which is located 25 or 30 
blocks from the Royal ifarket and that he had never been 


in the Royal iarket (Ir. 242). Appellant stated that he 


as 
never owned eun, and has never shot a eun and that he did 


kh 
not rob the Royal tNarket, did not shoot the clerk, had 


never seen the clerk before, had never seen the store 
owner before and did not know anything at all about and 
never heard anything about the robbery or the shooting 
in the Royal Market (Tr. 243-244). 

The testimony further showed that on May 23rd 1966 _ 
(Tr. 164) the appellant was walking on 16th Street N.E. 
about a block and a half from his home (Tr. 185). In 


front of him about ten to twenty feet were two ene men 
not fnown to the appellant (Tr. 1€5) and they did not 

tnow him (Tr. 168). A police scout-car pulled up and 
the police officers searched the two men in the front 


of appellant and found a gun on each of them. This 


occurred at approximately 1:30 in the afternoon in broad 
daylight. The police officer then told appellant’ to put 
his hands up and held a gun on him. Appellant asked the 
officer what he was arrested for and the officer told hin 
to shut up and put up his hands, further telling appel- 
lant that if he had not done anything he did not have to 
worry about it (Tr. 185). The patrol wagon was called 
and appellant and the other two men were taken to No. 9 
Precinct. Appellant was questioned and asked whether he 
had been in trouble or not but was not told that he was 
chareed with anything (Tr. 186). Appellant was held for an 
hour and half or two hours while the police looked through 
records. 7 

At no time was appellant advised of his constitutional 
rights. At the end of two hours a man from a grocery store 
arrived at the Precinct and appellant was compelled to stand: 
against a wall with two other persons (Tr. 188). The 
grocery man was asked if he could identify anyone and he 
looked over and did not say anything. Three police officers 


then took the man outside and after ten minutes they come 


back and he was asted if he could identify anyone and he 


put his hend cn appellent (Tr. 1&8-12S). The grocery man 


that identified the appellant Patton was a man from the 
Fair Trade ‘larket and the men in the line-up were the 
appellant and one Coleman and cne Lewis who were the men 
who were arrested on the street who had been walking s# 
in front cf appellant (Tr. 190). Appellant was then 
formally charred with having rotbed the Fair Trade 
Martet (Tr. 191). (It must be noted that the Fair Trade 
Market is not the market involved in this appeal. The 
store involved in this appeal is known as the Royal 
Market). 

Testimony of James W. Rivers a police officer showed 
that the said officer errested the appellant on May 23, 
1966 and that the officer stated that he arrested appel- 
lant because appellant fitted the description of a look- 
out for a robbery of the Fair Trade Market. The officer 
stated that he told appellant that he was being arrested 
because he fitted the description of the robber of the 
Fair Trade Market (Tr. 193). (There is no evidence of 
anyone having a warrant for the arrest of appellant 
either then or any other time.) The police officer said 
that he was making the arrest on his personal recollec- 
tion of a description contained in the records (Tr. 194). 

Police officer Robert Pettis testified that he arrested 
appellant in the one hundred block of 16th Street with 


two other men, Coleman and Lewis, at 2 o'clock in the 


afterncon (Tr. 212) while they were walking on the street. 
Officer Pettis stated that he adviged appellant of his 
rights (Tr. 218). 
(It should be noted that elthough cfficer Pettis 
stated that he advised appellant of his rights, at no- 


where is it stated in the record as to what constituted 


this advice, namely was he advised that he did not have 
tc be a witness against himself or was he told that any- 
thine he would say cculd be used against him and at no 
place in the record does it show that appellant was ad- 
vised that he had the right tc counsel.) : 

In the trial of this case which involves a2 xobbery 
"of the Royal Market on 14th Street, S.E. (Tr. 64) it was 
developed that the defendant was arrested on May 23, 1966 
and after that he was brought to the office of the robbery, 
squad and placed in a line-up ccnsisting cf five persons. 
The line-up was held the next day after the appellant was 
placed under arrest (Tr. 166), on ifay 24 (Tr. 236). Ap- 


pellant was not taken before a committing magistrate un- 


est 24th (Tr. 222). | 
Defense trial ccunsel cbiected tec testimony regarding 
a rc ee eR 


the line-up on ground of illegal arrest (Tr. 164, 165), 

i nana ! 

said objection having been made at the bench cut of the 

presence of the jury. The court was advised that appel- 


lant was under indictment on ancther ofense and the court 


continued to take testimony regarding the arrest out of 


the presence of the iury after excusing them. After 


hearing testimony regarding the time of arrest, and of 
the line-up on the other unrelated case, namely the Fair 
Trade robbery, the court overruled the appellants motion 
repardine illegal arrest, holding that the arrest was 
legal and also overruled the objection as to evidence of 
identification that was obtained at the line-up (in the 
instant case) (Tr. 231.) The trial was then resumed in 
the presence of the jury. 

Police officer Parlette testified that there were 
five persons in the line-up concerned in this case. The 
witness gave the names of the persons in the Line-up 


which included appellant and further testified that the 


appellant Patton was fourth from the left, identifying him 
on a photograph that was handed him as exhibit es 
e 


was a photograph talen of the line-up (Tr. 233). 
photograph of the line-up was offered in euidenceimicls 
the request that it te shown to the jury (Tr. 233). This 
offer and request was made by the prosecutor in the pres- 
ence of the jury but there is nothing in the record to 
show that the photograph, being exhibit No. 1, was ever 
admitted into evidence or that it was shown to the jury. 

On cross examination the witness testified that the 
persons in the line-up were the only five prisoners that 
were aveilable and they were used at the time (Tr. 236); 
that they were locked up on May 23 and that the line-up 
was held on May 24. 


The witness was then asked the following question: 


| 
9. "Wasn't there time to find men more closely 
resembling this description than these men?" 
A. “At the time they were arrested, I wasn't aware 


that they were arrested," (Tr. 236). 


Ong’ William Thomas Martinuhad been previously called 


as a witness and testified that he was employed as a os 
at the market at 14th and K Streets S.E. and that on Satur- 
day morning April 30, 1966 while he was there working , the 
appellant came in, shot him and robbed Mr. Levine, the 
owner (Tr. 152-158). 


Previously testifying was{ Irving Leving owner of a 
~ = ——_— 


neem 


store at 963 14th Street, S.E., selling groceries and 
general merchandise, known as the Royal Market. ‘The witness 
identified the appellant as the man who came in the store 
at 9:00 a.m. on Saturday, April 30, 1966, shot the clerk, 
Tommy Martin, and rotted the store and the witness of 
$679.00 (Tr. 41-48). ae : 

(The witness testified that the next time he saw appel- 
lant was in a line-up in the office of the robbery squad 
three or four weeks afterward (Tr. 48-49) and that the ap- 
pellant was the same man who had held him up. The witness 
stated that a police car brought him to the office of the 
robbery squad at which time he saw and recognized the ap- 
pellant, Patton, in a line-up that was already in progress 
when he went into the room (Tr. 48). 

The witness Levine testified that he described the hqid- 


up man to the police as being a dark skinned male Negro, 


young, in his twenties, with no mistache, five feet nine 
to six feet tall, heavy, with 2 shirt too small for him 
that tuleed a little bit. (Tr. 51-56). The witness further 
stated that the appearance of the man was different on the 
day of the line-up than previously; that he was lighter in 
weicht (Tr. 61). 

In describing the other people in the line-up Mr. 
Levine stated thet one was a short thin man, one was a 
real tall man who was also thin which in no way fitted 


the description he gave the police (Tr. 56); and that no 


one in the line-up resembled the man that he had described 
mel 


te_the police (Tr. 56-57). The witness stated that he 
remembered describing the appellant as being a man with a 
round face. When asked .£ tiere was anybody in the line-up 
round faced, dark skinned, Negro and heavyset besides the 
defendant the witness answered: "I don't recall". (Tr.57). 
The question was asked: “If there was somebody there, you 
would recall? Answer: “I imagine so". (Tr. 57). 

Trial counsel objected to testimony concerning the 
line-up (Tr. 164-165) and raised the point cf an illegal 
arrest (Tr. 222-231). The court overruled the cbjections, 
holding that the arrest was legal and that the evidence of 
identification that was obtained at the line-up was ad- 
missible. (Tr. 231). 

At the conclusion of the governments case trial counsel 
moved for a directed verdict on grounds of unnecessary delay, 


illegal arrest, and that the line-up testimony was not ad- 


missible. The motion wes overruled (Tr. 239). 

Although not a part of the testimony and evidence 
adduced before the jury, the record of this case shows that 
in the pretrial stage, the appellant, through counsel, made 
a moticn for a mental examination which was granted by the 
trail court. The court order provided that after an examina- 
Gere was to be made to the court steting r the 
appellant was mentally competent to understand the proceed- 

~#the preparation of his defense; and whether appellant, at } 
the time of the alleged crime, was suffering from a mental 
disease, or defect, and if so, whether his criminal acts 
were the product of his mental condition. After an examina- 
ticn of appellant a report was made tc the court. The 
report is part of the record sent up on this appeal. It 
states: “It is our opinion that he is mentally competent 
for trial..." The report further states: "It is also our 
opinion that he has now, and had on or about April 15, and -) 
30, 1966, a Personality Disorder, Schizoid Personality; how- 


ever, we are unable tc render a valid opinion as to produc- 
See eee re aeencemammnmnmmmectiatatns ie itataaa tater 


tivity." The question of insanity was not raised in the 
eel ’ 


trial. 
ee Hl 


After being charged and deliberating the jury returned 


with a verdict cf guilty as indicated. 
On July 7, 1967 sentence was imposed as follows: Three 
years to nine years on ccunt one; one year to three years 


on count two, to run concurrently with the sentence imposed 


on count cne; one year to three years on count three, 


to run ccncurrently with the sentence imposed on count 
one; nine months cn count four to run ccncurrently with 
the sentence imposec on ccunt one. The appellant appeals 


from said jucement. 


STATUTES INVOLVED 


DISTRICT CF COLUHEIA CODE (1961 Edition) 


8 22-502. Assault with intent to commit — 
mayhem or with dangerous weapon — 


Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a dangerous weapon, 
shall be sentenced to imprisonment for not more than ten 
years. (Mar.3, 1901, 31 Stat. 1321, ch. €54, § 804.) 


§ 22-2901. Robbery | 
Whoever by force or violence, whether against resistance 
of by sudden or stealthy seizure or snatching, or by putting 
in fear, shall take from the person or immediate actual 
possession of another anything of value, is guilty of 
robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more than 
fifteen years. (ifar.3, 1901, 31 Stat. 1322, ch. &54, 
§ 810.) 


§ 22-3204. Carrying concealed weapons. 


No person shall within the District of Columbia carry 
either openly or concealed on or about his person, except in 
his dwelling house or place of business or on other land 
possessed by him, a pistol, without a license therefor 
issued as hereinafter provided, or any deadly or dangerous 
weapon capable of being so concealed. Whoever violates 
this section shall be punished as provided in section 
22-3215, unless the violation occurs after he has been 
convicted in the District of Columbia of a violation of 
this section or of a felony, either in the District of 
Columbia or in another jurisdiction, in which case he 
shall be sentenced to imprisonment for not more than ten 
years. (July &, 1932, 4/7 Stat. 651, ch. 465, 8 4; 

Nov.4, 1943, 57 Stat. 586, ch. 2965 Aug.4, 1947, 61 Stat. 
743, ch. 469; June 29, 1953, 67 Stat. 94, ch. 159, 
8 204(c).) | 


STATE: ENT OF POINTS 


The appellant, Alexander Patton, intends to rely on 
the following points on appeal: 

1. The arrest of the appellant was illegal since it 

t, during the daytime, while no 

crime or breach of the peace “was committed in the presence 
of the arresting officers, and was\based on mere suspicion. 

With reenact to Point 1, appellant desires the Court 
to read the following pages of the reporter's transcript: 
Tr. 163-164; 162-175; 184-186; 192-194; 211-219. 

2. Appellant was detained in custody, without probable 


cause, for an unreasonable length of time. 


With respect to Point 2, appellant desires the Court 


to read the following pages cf the reporter's transcript: 
Tr. 191; 192; 197; 205-210; 214; 219; 222. 

3. Appellant was placed in a line-up with persons 
who did not resemble him in any way, thereby depriving him 
of due process. 

With respect to Point 3, appellant desires the Court 
to read the following pages of the reporter's transcript: 
Tr. 48-57. 

4. The trial court erred in allowing into evidence 
testimony of the identification of appellant in an unfair 


line-up, after an illegal arrest and illegal detention. 


With respect to Point 4, appellant desires the Court 
to read the fcllowing pages of the reporter's transcript: 
Tr. 48-57; 163-164; 162-175; 184-186; 191-194; 205-219; 
222; 231. | 

5. Appellant was deprived of due process because the 
defense of insanity was not raised in his trial, despite 
the fact that a report cn file in the case shows that 
appellant is sufferinpe from a mental defect known as a 
Personality Disorder, Schizoid Personality and was Xo) 
suffering at the time of the alleged crime. There is no 
record of an intelligent waiver, based upon an informed 


ecnsent, to the defense cf insanity. 


With respect tc Point 5, appellant refers the Court 


to a report dated September &, 1966, filed detober 5, 1966. 


SUMMARY CF ARGUMENT 


1. The appellant was arrested while walking on a 
street in the District of Columbia in troad davlight at 
about 1:30 o'clock in the afterncon. Tke police had no 
warrent for his arrest and appellant had nct committed 
any crime or breach of the peace in the presence cf the 
arresting officers. Appellant was arrested on mere sus- 
picion and his arrest was illegal. 

2. Appellant was booked on a charge nct related to 


this appeal and then he was detained all night long by the 


police before being compelled to appear in a line-up. He 


was not taken before a committing magistrate until that 
followine dav. The detention of the appellant was for an 
unreascnable length of time and was illegel. 

3. Appellant wes never advised of his rights during 
bis illegal detention and was compelled to appear in a 
line-up with perscns whe did not resemble him in any way. 
The line-up was sc unfair that it deprived the appellant 
cf due process. 

4. The ccurt erred in admitting the testimony of 
identification of the appellant in a line-up into evidence 
because the whcle proceedings after appellant's illegal 
arrest and illegal detention should have been excluded as 


being the fruit of a poisonous tree. Moreover, since the 


line-up was so unfair that it did not comport with due 


process, evidence thereof should have been exluded. 
5. The appellant is suffering from a mental defect 


labeled as a Personality Disorder, Schizoid Personality, 


and was so suffering at the time of the alleged crime. 
A report showing this condition was of record in the 
file of the case in the trial court at the time of 
appellant's trial. The defense of insanity was not 
raised in the trial. There was no waiver of this 
obvious defense made by appellant and no informed 
consent by appellant to waive the said defense. Ap- 
pellant was deprived of due process by the failure of 
the defense being presented to the jury. He should be 
given a new trial with the opportunity to present the 


defense of insanity. 


ARGUMENT 
1 
THE ARREST OF APPELLANT WAS ILLEGAL 
(With respect to Point 1, appellant requests the Court 
to read the following pases of the reporter's transcript: 
Tr. 163-164; 162-175; 1€4-186; 192-194; 211-219). 

The facts show that appellant was arrested while 
walkine in broad daylight on a city street of Washington 
some ten feet from two other men whom he did not know 
and who did not now him. ‘'mfortunatelly for appellant 
these other two men had just robted a High’ ore. The 
police were eaten look-out for them and pulled to the 
curb and stopped and searched the two other men. Each 
of the two other men were armed. Appellant was not 
armed and had not committed any misdomeanor, breach of 
the peace, or’ any crime in the presence of the police 
officers. The police officers had no warrant for appel- 
lant's arrest. Appellant asked why he was being held and 
they told him to be quiet. Under the case of Chappell vs. 
United States 119 J.S. App- D.C. 356, 342 F 2d 935 (1965), 


it was held that the 7 announce the authority 


ere is an allegation in the 


record by the police officer that appellant fitted a de- 


and purpose of the arrest. 


scription of a rotbery in a totally unrelated case. The 
ns 

appellant maintains that this would not constitute sufficient 
TT 


probable cause for his arrest in this case. Gatlin v. 


a EIT 


United States 117 U.S. App. D.C.123, 326 F 2d 666 
Sun v. United States 371 U.S. 471, 9L. Ed. 2d 441 
Ct. 407. | 
The police may not arrest upon mere suspicion but 
only on probable cause. Mallory v. Jnited States, 354 
U.S. 452, 1 L Ed 2d 1479, 77 S. Ct. 356. Moreover , this 


Court has held that it is a better procedure for the 
police to pet a warrant for the arrest of an accused.: 
Ford v. United States, 122 J.S. App. D.C. 259, 352 F 
2d 927. 


It is submitted that there was not sufficient probable 
| 


cause for the arrest of appellant in this case and that 


his arrest was illegal from the tepinning. 


charees similar to one fer which protatl2 cause may once 
have appeared for that person's arrest without e warrant, 
is not such continuine probeble caus: as will itustify 
retention of a defendant in custody when the original 
cause is dissipated. 

Appellant maintains that kis arrest in the first 
instance was illegal (Point 1 of Appellant's Trief). This 
Court has held that lenethy detention of an eccused for the 
purpose of roundine up complaining witnesses so that they 
may view the accused will net be condoned; and that failure 
timely to book: the accused, failure to take him without un- 
necessary delay before a committine maristrate for instruc- 
tion as to his riphts, and interrogation of him in a squad 


room at the police station, compound the illepality of the 


arrest. Catlin v. Inited States, 117 J.S. App. D.C. 123, 


326 F 2d 354. | Appellant avers that his rights were violated 
ty an unreasonable arrest, delay and detention. Hallory v.- 
Ynited States, 354 J.S. 452, 1 L. Sd. 1479, 77 S. Ct. 356; 
Rule 5 (2), Federal “ules of Criminal Procedure. 


3 
THE LINZ-UP SIN NOT COMFORT WITH DUE PROCESS 
(ith respect to Point 3, appellant recuests the Court 
to read the following paces of the reporter's transcript: 
Tr. 4€-57) 

The evidence shows that the appellant was compelled to 
stand in a line-up in this case with four or five persons 
who did not fit his description and did not resent le him. 
The appellant is a heavy set, six foot tall nepro with a 
round face, nineteen years old. The other persons in the 
line-up were short and thin, tall and thin (Tr. 56), and 
no one in the line-up resembled the appellant (rr. 57). 

So far as the appellant was concerned, he may as well have 
keen put in a line-up with all white men or all chinamen. 
The effect was the same as compellinp the appellant to 
stand alone to be identified, a practice widely condemned. 
Stovall v. Denno 3€€ "J.S. 302, £7 £. Ct. 1967. Stovall 
confirmed the proposition that a confrontation with a view 
to identifying a suspect may Ee so unnecessarily suppestive 
and conducive to irreparatle mistaken identification that 


the accused is denied due process of law. Such is the case 


bere. Wright v. Inited States, U.S. App. D.C. 5 
No. ies decided January 31, 196é. | 


@ appellant_here was never told that he was entitled 
to be represented by counsel at the line-up, and he did not 


have the benefit of counsel curine the otviously unfair 
line-up. ‘Jrited Ctates v. Wade, 3€€ "J.S. 218, 27 S. Ct. 
1926 (1967); Cilkertfv. California 3€8 J.S. 263 (1967). 
It is i the constitutional rule set forth in 
these cases i respective in operation and hence does not ? 
apply to appellant in this respect. Stoval v. venno 3€& 
“S75. 293, @7 S. Ct. 1967 (1967). It mast te remembered 
that the appellant here was 19 years old and of limited 
education. Despite the ruline of the Court in the Wade 
case statinp that compelling the accused merely to exhibit 
himself for observation by a prosecution witness prior to 
trial involves no compulsion of thefaccused to give evidence 
having testimonial significance,“the question arises as to 
whether the appellant could have refused to appear in a 
“Tine-up at all, in view of its unfairness, considering 
the fact thet none of the other participants resembled him 
in any wav. Reference is apain made to the Wade case 


wherein the Court seid: 


"Moreover, "it is a matter of common ex- 


perience that once a witness has picked ‘ 


out the accused at the line-up, he is not a 
lil ely to go Lack on his word later on, 

so that in practice the issue of identity 

may (in the absence of other relevant 

evidence) for all practical purposes te 


determined there and then, before the trial." 


citinoe Williams v. Himmelmann, Identific 

(1963), Crim. L. Rev. 479, 4E2. 
Appellant states that in addition to the denial of due 

proc2ss because of the manner in which the limon was con- 

ducted, he was deprived of his riehts in not being told or 


given the privilep2 of maling a free, independent election 


as to whether he should or should not partici te in or 
app2er in a line-up. ‘Inder the holdine of. Aixanda vy. 
Arizona (1966) 384 J.S. 436, 16 L. Ed. 2nd 694, &6 

1602, this appellant had e constitutional right 

informed tv the police that he could remain sil 

any statement he made may be uscd apains him and that he 


had a right to assistance of counsel. ldnder the same 


theory, tke police should have informed appellant that he 


_ if 
need not stand in a line-up i 3 
7 — Senet oe a SITET NM NR NRE NT SL AN GARE KA ta ect 


and that if he did, anything that transpired could be 


te 
used against him. 
rrr rere rerpene ere 


ia ee { 
a 


THE COURT ERRED IN ALLCWINGC INTO 
EVIDENCE TESTIUONY OF IDENTIFICA- 
TION OF APPELLANT IN A LINE- 
JP FOLLOWINC AN ILLEGAL 
ARREST, ILLECAL DETENTION 
AND IMPROPER LINE-UP 
(With respect to Point 4, appellant requests) the Court to 
read the followine paces of the reporter's transcript: Tr. 
L2-573 163-1643 16&-175; 1€4-1&6; 191; 192-194; 205-210; 
211-219; 222; 231) 

Appellant states to the Court that his arrest was 
illegal, because it was without a warrant and without probable 
cause. He further states that he was detained an unreasonable 
length of time before being charged in this case and before 
being taken before a committing magistrate, He was not ad- 
vised of his rights and was not told that he was entitled 
to be represented by counsel. He was compelled to appear 
in a line-up with persons who in no way resembled him and 
he was not given an opportunity to voluntarily refuse to 
appear in a manifestly unfair line-up. The whole proceedings 


poisonous tree. or these reasons the testimony of the 


after Be arrest were tainted as fruit of a 


line-up should not have been admitted and the trial court 
committed error in so doing. Gatlin v. United States 117 
U.S. App. D.C. 123, 326 F 2d 666. Cf. Wong Sun v. United 
States 371 J.S. 471, 83 S. Ct. 407, 9 L. Ed. 2d 441. 
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THE APPELLANT WAS DEPRIVED OF DYE 
PROCESS FECAUSE THE DEFENSE OF 
INSANITY WAS NOT RAISED IN HIS TRIAL 


The pretrial record of this case shows that the appel- 


lant, by his attorney, filed a Motion For Mental Examination 
which was granted by the trial court. The order stated that 
after an examination a report was to be made to the court as 
to (1) whether the appellant is mentally competent to under- 
stand the proceedings against him and to properly assist in 
the preparation of his defense; and (2) whether appellant at 
the time of the alleged crime was suffering from a mental 


disease, or defect, and if so, whether his criminal acts 


were the product of his mental condition. 

The record shows that after a mental examination a re- 
port was duly made to the court stating that the examiners 
were of the opinion that the appellant was mentally competent 
to stand trial. The report further stated: 

"It is also our opinion that he has now, 

and had on or about April 15, and 30, 1966, 

a Personality Disorder, Schizoid Personality; 
however, we are unable to render a valid 
opinion as to productivity”. 

Despite this report, showing evidence of a mentat disease 
or defectf suffered by appellant at the time of the alleged 


crime, ~neither the trial counsel nor the trial judge caused 
Heer a nce reenter tetas Aaasiet tet aaa att 


the defense of insanit i ised on behalf of the ap- 
pellant. 

Appellant avers that this failure on the part of the 
trial attorney and of the trial judge was a denial of due 
process. Appellant maintains that, even though no expert 
or lay witnesses were produced to testify before the jury 
on the qe¢ion of appellant's sanity, the presence of the 
report in the record showing a mental defect was sufficient 
to compel the trial judge to alert defense trial counsel 
and have him make an election as to whether an intelligent 
waiver should have been entered on the record after an 
informed consent being given ty the accused. |fFailing such 
an election and waiver, the medical report on record should 
have been entered into evidence and submitted to the jurors 
for their consideration to have them determine whether or 
not they would entertain a reasonable doukt concerning the 
criminal responsiblity of the accused. McDonald v. United 
States 114 U.S. App. D.C. 120, 312 F 2d 847 (1962); 
Washington v. United States __—s-~;U.S. App. D.C. ___, F 
2d ____ (No. 20232, decided December 13, 1967). The action 


eed 


of the trial court in ignoring the mental defect of the 
a TR epee mes : 


appellant, as shown clearly on the record, was tantamount 


- ATR A Me TALE REL RE TRO OEE 
aking the question of insanity away from the jury. 


att Natt OES IAAT ONL LE ALE A lL EE ILI 


This Court has stated that an unusually strong showing is 


required to overturn a trial judge's decision to leave the 


| 
crucial issue of criminal responsibility with the jury. 
King v. United States 125 U.S. App. D.C. 318, 372 F 2d 
383 (1967). Cf. Gaskins v. United States ___ U.S; App. 
D.C. __, ___ F 2d ___ (No. 20,252 decided December 20, 
1967); Stewart _v. United States ___ U.S. App. D.C. ___, 
___ F 2d ____ (No. 21,204 April 26, 1968) affirming the 
action of the trial judge in submitting the insanity Wed, 
oA 


The medical report showing appellant's mental ezeadee 


question to the jury. 


at the time of the alleged crime, being filed in the“ case 

as part of the record, was sufficient to shift t fone pro- 
secution the burden of proving appellant's sa ty. ham _v. 
United States, 94 U.S. App. D.C, 228, 214 F/2d 862 ee 


there has been some showing of insanity, fhe prosecution 
—$—<— see 


has the burden of establishing beyond a reasonable doubt 
that the alleged crime was not a product of mental illness 
Williams v. United States 102 U.S. App. D.C. 51, 250 F 2d 
19; Satterwhite v. Jnited States 105 J.S. App. D.C. 398, 267 
Fed 675; Hopkins v. Jnited States 107 U.S. App. DiC. 126, 
275 F 24.155. C£. In re Rosenfield 157 F Supp 18, remanded 
104 U.S. App. D.C. 322, 262 F 2d 34; United States v. 
Amburgey 189 F. Supp. 687. 

Since the question of insanity was not presented to 
the jury in spite of the obvious fact that the appellent was 


suffering from a mental disease or defect at the time of 


the alleged crime; and since there was no intelligent waiver 
of said defense based upon an informed consent, this case 
should be reversed and remanded so that the appellant can 


be afforded due process and at least be given an opportunity 


to feve this question decided by a jury. 


CONCLUSION 


Appellant contends that because of the errors and 


omissions set forth herein, he was deprived of due process 


and was not given a fair trial. The judgment of the lower 


court should be reversed. 


Respectfully submitted, 


Joseph A. McMenamin | 
Counsel for Appellant | 
APPOINTED RY THIS COURT 
821 - 15th Street, N.W. 
Washington, D.C. 20005 


ISSUES PRESENTED 


In the opinion of appellee, the following issues are 
presented. 


1. Where appellant challenges the introduction in evi- 
dence of his identification at a lineup held directly before 
his presentment on an offense other than that for which 
he was initially arrested and booked the previous day, 


a. Did probable cause exist for appellant’s initial ar- 
rest for robbery of the Fair Trade Market? If so, 


b. Did the delay in presentment of that offense vitiate 
the intervening lineup identification on the present 
offense, where 


1. The delay in presentment was not effected for 
the purpose of holding a series of investigatory 
stationhouse exhibitions nor where such exhibi- 
tions held, and 


. Appellant was rather exhibited in a single lineup 


directly prior to presentment, not delaying ap- 
preciably his scheduled presence before a magis- 
trate? 


ce. If this lineup—unrelated to the offense for which 
appellant was arrested and during an unreasonable 
delay in presentment—is within those condemned by 
the recent decision in Adams et al. v. United States, 
D.C. Cir. Nos. 20,547, 20,548, 20,549 (decided June 
21, 1968) should Adams be applied retroactively to 
those lineups held prior to its enunciation where 


1. The decision does not effect the verity of the 
fact-finding process at trial but is rather solely 
deterrent in purpose and, 


. It effects a substantial change in prior decisional 
history both as to result and as to approach in 
resolving the issue of admissibility, and 


() 


d. 


II 


8. Retroactive application would seriously burden 
an already burdened judicial process, and 


4. Appellant still has open to him other bases on 
which to challenge the lineup identification at 
issue. 


If Adams is applied retroactively to the present 
case, should the case be remanded for a hearing on 
probable cause to hold appellant for the present 
offense after his booking on the Fair Trade Market 
offense? 


c. Was the lineup at which appellant was identified as 


2. 


the robber of the Royal Market so unnecessarily 
suggestive as to be conducive to irreparable mis- 
taken identification? 


Did the trial court abuse its discretion in not sua 


sponte imposing the insanity defense on appellant, where 


a. 
b. 


Appellant pressed a plausible alibi defense, and 


Appellant’s insanity claim was tenuous and based 
on a marginal and ambiguous hospital report, and 


. Appellant scrupulously avoided the issue of criminal 


responsibility at trial, and 


. Appellant’s plausible alibi defense would have been 


confused by simultaneous imposition of the insanity 
defense, and 


. No “combination of factors” has been pressed by 


appellant showing the trial court’s failure to impose 
the insanity defense to have been other than a 
proper exercise of its discretion? 


Im 
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lineup identification of appellant as the robber 
of the Royal Market —.... 


. The lineup at which appellant was identified 
was a reasonable police procedure and delay 
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ing on probable cause to detain appellant for 
the Royal Market robbery ......_--____ 


C. The circumstances of appellant’s lineup identifi- 
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process of law. tn 


. fhe trial court did not abuse its discretion in failing 
to impose on sees sua sponte the insanity de- 
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Rnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,161 


ALEXANDER PATTON, APPELLANT 
UV. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed June 21, 1966, appellant was 
charged in four counts with robbery, two assaults 
with a dangerous weapon and possession of a dan- 
gerous weapon, in violation of 22 D.C. Code §§ 2901, 
502, and 3204, respectively. The charges stemmed from 
the armed robbery of the Royal Market on April 30, 1966 
during which the clerk was shot in the stomach. After 
a trial before United States District Court Judge Joseph 
Waddy sitting with a jury on April 4, 5 and 6, 1967, ap- 
pellant was found guilty as charged. He was sentenced to 


(1) 


2 


3 to 9 years on count one, 1 to 3 years on counts two and 
three and 9 months on count four, sentences to run con- 
currently. 

Prior to trial, appellant sought and received a sixty 
day mental examination at Saint Elizabeths Hospital.1 He 
was found by the hospital to be “mentally competent for 
trial,” able to assist in his defense and understand the 
proceedings against him, and was also found to have had 
a “Personality Disorder, Schizoid Personality” on the days 
in question. The hospital stated that it was unable to 
render any valid opinion as to productivity? Appellant 
was found competent to stand trial by order of Judge 
Keech on October 18, 1966. 

At trial the following transpired. Irving R. Levine, 
proprietor of the Royal Market at 963 Fourteenth Street, 
S.E., testified that shortly after his store opened on April 
30, 1966, an individual entered with drawn gun and an- 
nounced, “This is a holdup” (Tr. 41, 42, 43). Mr. Levine 
replied, “Who are you kidding,” and thereupon the rob- 
ber shot the clerk, one Tommy Martin, in the stomach, 
and announced, “Now you know I am not kidding .. . 
Now you know I mean business” (Tr. 48, 44). Mr. Levine 
was ordered to lay on the floor by the robber who rifled 
his pockets, taking some $679 with which Mr. Levine had 
intended to cash his customers’ welfare checks. After 
taking some change from the cash register, the robber 
fled the store, running west up K Street. (Tr. 45, 46, 
47). Mr. Levine positively identified appellant as the 
robber (Tr. 44). 

Three days prior to the holdup, Mr. Levine had seen 
appellant in his store when appellant purchased a pack 
of cigarettes and remembered him because he did not have 
enough money with him. (Tr. 46, 47.) Following the 


1See motion of August 2, 1966, and order of Judge William 
Bryant, August 4, 1966. This commitment also covered appellant’s 
other charged offense, a robbery, in Cr. 812-66. 


2 See letter from Dr. David W. Harris of September 29, 1966, to 
Clerk, Criminal Division, United States District Court. 
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robbery, Mr. Levine described the robber to the police as 
a heavy Negro male, dark skinned and without mustache 
(Tr. 51, 52, 53). He told them the robber was young, 
round faced, and between five feet nine and six feet tall 
(Tr. 54, 55, 57). Some three or four weeks later, Mr. 
Levine identified appellant immediately from a lineup of 
five individuals in the robbery squad office (Tr. 48). He 
thought appellant to have been standing in the second 
position (Tr. 58). Mr. Levine testified that appellant in 
court appeared to him to be somewhat less heavy than 
during the robbery (Tr. 61). 

William Thomas Martin, then clerk of the Royal Mar- 
ket, next testified. He corroborated in substance the tes- 
timony of Mr. Levine. Immediately after the market was 
opened on April 30, 1966, zppellant entered, announced 
that a holdup was in progress, and shot Mr. Thomas in 
the stomach. After taking money from Mr. Levine’s wal- 
let and the register, appellant fled with the warning, “If 
you stick your head up within 10 minutes, I will blow 
your head off”. (Tr. 152, 158, 154, 155.) Mr. Martin 
was taken by ambulance to Casualty Hospital where a 
colostomy was performed on him (Tr. 155). As Mr. Le- 
vine, Mr. Martin identified appellant with certainty and 
remembered his coming into the store a few days before 
the robbery to buy cigarettes and having been one penny 
short in payment (Tr. 153, 156). Mr. Martin testified 
that it looked as if appellant had lost “a lot” of weight 
(Tr. 156). 

Dr. Gursewas Singa Pabla of Casualty Hospital testi- 
fied on April 30, 1966 Mr. Martin was operated on 
in the emergency room for wounds in the abdominal area. 
He was discharged on June 11, 1966. (Tr. 160-162.) 
Officer Edward Parletti of the Robbery Squad, Metropoli- 
tan Police Department then testified that he investigated 
the circumstances of the robbery of the Royal Market on 
April 30, 1966. He indicated that appellant after his 
arrest was placed in a lineup at the robbery squad office. 
(Tr. 168, 164.) 
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At this juncture, appellant moved to suppress the line- 
up identifications therein made (Tr. 164). An eviden- 
tiary hearing out of the presence of the jury was then 
held at which the following was adduced. Officer James 
Rivers and his companion officer on the day in question, 
Officer Robert Pettis, testified that they were proceeding 
on call to a High’s Store on 15th and Colorado Avenue, 
N.E. to investigate a robbery. As the two officers ap- 
proached the area in their squad car, they noticed three 
individuals walking “together” * within three feet of one 
another, one of whom fit the broadcast description of one 
of the robbers. (Tr. 192-93, 195, 197, 213, 216.) The 
two officers stopped the squad car and arrested the sus- 
pect, one Sherman Lewis. They then searched him and 
found a .38 Caliber revolver in his belt. Earl Coleman, 
Mr. Lewis’ companion, was also arrested for possession 
of a dangerous weapon, Officer Rivers taking a revolver 
from his possession. At this juncture, Officer Rivers no- 
ticed that appellant, the third individual there present, 
fit the description of a robber of the Fair Trade Market 


which had been robbed some weeks previous on April 15, 
1966,* and which he himself investigated (Tr. 193). This 
he indicated to Officer Pettis. (Tr. 195-97, 218, 216.) 
After so informing appellant, Officer Rivers arrested ap- 
pellant for commission of that offense. Appellant was ad- 
vised of his rights * and then, along with Lewis and Cole- 


* Although appellant is careful to mention in his own testimony 
that he was walking some twenty feet away from Coleman and 
Lewis when they were stopped (App. Br. at 3), he fails completely 
to acknowledge the testimony of both Officer Rivers and Pettis that 
appellant was walking “within two or three feet” and “together” 
with Coleman and Williams when the police arrived (Tr. 195) and 
that the three of them were walking “abreast” (Tr. 216). Of this 
latter testimony, appellant indicates only that Officer Pettis testi- 
fied “they were walking on the street” (App. Br. 5). 


4 Officer Rivers had received a description of the robber of the 
Fair Trade Market from the proprietor, Mr. Cross, and from his 
helper (Tr. 194). 


* Trial counsel inquired of Officer Rivers, “Did you advise Mr. 
Patton of his rights?” to which Officer Rivers responded unequiv- 
ocally, “Yes, sir.” (Tr. 218). Apparently satisfied, trial counsel 
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man, transported to the Ninth Precinct Stationhouse (Tr. 
201, 214, 218). 

Some fifteen minutes after their arrival at the station- 
house, the three suspects were placed in a lineup viewed 
by the complainants from Highs and the Fair Trade 
Market. Appellant was identified by the proprietor of 
the Fair Trade Market, Mr. Cross, as the robber of that 
store some weeks earlier. He was then booked for that 
crime. (Tr. 203-5, 214, 215, 221.) Appellant was pre- 
sented to a committing magistrate the following day at 
around 9:00 a.m. (Tr. 222).° 

Earl Coleman, one of the individuals arrested with ap- 
pellant, testified that he and his companion Lewis were 
arrested on 16th Street as they walked toward H Street, 
the arresting officers indicating that they had just robbed 
a High’s Store. Appellant, some ten to twenty feet from 
them and allegedly unknown to them, was also arrested. 
(Tr. 169, 171). They were transported to the station- 
house, arriving there around 1:30 or 2:00 p.m. At the 


precinct, after a delay of sometime, Officer Rivers went 
through a set of files and then informed appellant that he 
resembled the robber of a grocery store: (Tr. 172, 173, 
177, 178.)7 


pursued no further the inquiry. On appeal, appellant now tries 
to make hay from the fact that “at nowhere in the record is it 
stated as to what constituted [the rights of which appellant was 
there advised]” (App. Br. 5). 

We think the plain inference from Officer Rivers’ testimony and 
trial counsel’s own response is that the advisements given appel- 
lant by the officer were in full accord with those required by law. 


¢The booking and lineup for the Fair Trade Market apparently 
occurred in midafternoon around 2:00 p.m., some one-half hour 
after appellant’s arrest. The lineup for the Royal Market robbery 
occurred the following morning, directly before appellant was 
presented to a committing magistrate. The record does not dis- 
close what knowledge the police had during the afternoon of ap- 
pellant’s arrest that led them to place him in a lineup the following 
morning for the Royal Market robbery. 


7 Coleman’s testimony indicates this took place one and one-half 
hours after their arrest (Tr. 177). The record here is ambiguous 
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Appellant claimed that he was walking ten feet from 
Lewis and Coleman—neither of whom he knew—when 
arrested. He indicated he was not informed of any offense 
which he had committed but rather held at the station- 
house for some two hours while the police searched their 
files (Tr. 184-87.) Finally, he was placed in a lineup, 
identified, and charged with robbery of the Fair Trade 
Market (Tr. 190). 

After extended argument at the bench,® the trial court 
found the arrest legal, the officers to have known of the 
commission of the robbery at the Fair Trade Market and 
to have had a description of the robber which description 
appellant reasonably conformed to when arrested. It also 
denied appellant’s motion to suppress the lineup identifi- 
cation on grounds that it occurred during an unreason- 
able Mallory delay.’ 

Officer Edward Parletti then continued his testimony 
concerning the lineup at which appellant was identified 
as the robber of the Royal Market. Appellant was one 
of five individuals exhibited in a lineup on May 24, 1968. 
(Tr. 232, 236.) He testified that attempts are made to 
exhibit individuals “who fit the same descriptions” as the 
accused (Tr. 235) and that an attempt is made to achieve 
uniform conditions “relative to age, height and weight” 
(Tr. 235). Officer Parletti then testified that three of 
those exhibited with appellant reasonably resembled him 
within the factors outlined (Tr. 235-36). Government’s 
Exhibit Number 1 was a photograph of the lineup, which 


as to whether the “robbery at the store” about which Coleman 
testified appellant was then informed of was the robbery of the 
Fair Trade Market or the Royal Market. 


5 See Tr. 222-231. 


® The trial court’s decision was here in accord with several cases 
relied on by the Government during oral argument, specifically 
Copeland v. United States, 120 U.S. App. D.C. 5, —— F.2d —— 
(1964), involving substantially similar facts, namely, two lineups 
during a Mallory delay for two separate robberies. This trial, of 
course, occurred prior to the recent decision in Adams et al. V. 
United States, D.C. Cir. Nos. 20,547-20,549, decided June 21, 1968. 
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photograph was identified by Officer Parletti (Tr. 233) 
and admitted into evidence. Also introduced was a cer- 
tification of the records of the Metropolitan Police Depart- 
ment that on the day in question, April 30, 1966, appel- 
lant did not have a license to carry a pistol in the District 
of Columbia (Tr. 238-39). 

After an unsuccessful motion for acquittal, appellant 
took the stand. He alibied that on the day in question at 
the time of the offense, 9:00 a.m., he was at his rooming 
house in bed (Tr. 241). He testified this was twenty-five 
to thirty blocks from the scene of the crime, an area 
where he had never been (Tr. 242). Appellant indicated 
that he was five feet nine inches tall and weighed at the 
time of the offense 215 pounds. At the time of trial he 
weighed 198 pounds. (Tr. 245). Earl Coleman then took 
the stand. He testified that he frequented the Royal Mar- 
ket, often buying cigarettes there. He claimed to be five 
feet eight inches tall and to weigh at trial 210 pounds 
(Tr. 246, 247). When arrested he weighed 190 pounds 
(Tr. 248). Coleman testified on cross-examination that 
he had never gone to the Royal Market to buy cigarettes 
and found himself without enough money (Tr. 248). 

The defense then rested. After closing argument and 
instructions, appellant was found guilty as charged. 


RULE INVOLVED 


Rule 5(a) of the Federal Rules of Criminal Procedure 
provides: 


(a) Appearance before the Commissioner. An of- 
ficer making an arrest under a warrant issued upon 
a complaint or any person making an arrest without 
2, warrant shall take the arrested person without un- 
necessary delay before the nearest available commis- 
sioner or before any other nearby officer empowered 
to commit persons charged with offenses against the 


10 Neither appellant’s landlady nor her husband—both of whom 
were present at the rooming house on Saturday morning during 
appellant’s “late sleep’—was present at trial (Tr. 244-45). 
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laws of the United States. When a person arrested 
without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith. 


SUMMARY OF ARGUMENT 


I 


Lineup identification of appellant as the gunman who 
robbed the Royal Market was properly introduced into 
evidence and was not the fruit of any illegality. Appel- 
lant’s arrest was supported by probable cause. Conform- 
ing to a description given the police by the proprietor of 
the Fair Trade Market of a gunman robbing that store 
on April 15, 1966, appellant was properly arrested for 
that offense and booked thereon. 

Delay in presentment on the Fair Trade Market offense 
did not vitiate a subsequent lineup identification, directly 
before presentment, by the proprietor of the Royal Market 
identifying appellant as the gunman in the present case. 
Not the product of delay effected for the purpose of hold- 
ing a series of investigatory stationhouse exhibitions and 
not appreciably delaying appellant’s scheduled present- 
ment, the single lineup on a single unrelated offense di- 
rectly prior to presentment was a “reasonable police pro- 
cedure”. Copeland v. United States, 120 U.S. App. D.C. 
5, 343 F.2d 258 (1964). In the event that lineup comes 
within those condemned in the recent decision of Adams 
et al. v. United States, D.C. Cir. Nos. 20,457, 20,458, and 
20,459 (decided June 21, 1968), we strongly urge that 
decision not be given retroactive effect to those lineups 
held prior to June 21, 1968, the date of its enunciation. 
Not affecting the verity of the fact-finding process at 
trial ard rather founded on deterrent purposes, effecting 
a substantial change in prior decisional law in this juris- 
diction both by its result and the approach to the issue 
which it sanctions and burdening an already judicial proc- 
ess, the Adams decision is, upon consideration of the re- 
cent Supreme Court decisions laying down guidelines for 
retroactivity, decidedly inappropriate for such applica- 
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tion. Moreso, because appellant still has open to him 
other bases upon which to exclude the lineup identifica- 
tions he challenges. In the event Adam is applied retro- 
actively to the present case, we suggest the case be re- 
manded for a hearing on the existence of probable cause 
to hold appellant for the present offense after his booking 
on the Fair Trade Market robbery, an issue understand- 
ably not explored in the suppression hearing below, the 
hearing oceurring some two years before Adams came 
down. 

The lineup procedure at which appellant was identified 
the robber of the Royal Market fully comported with due 
process. In no sense was it so suggestive as to be con- 
ducive to irreparable mistaken identification. 


II 


The trial court did not abuse its discretion in not sua 
sponte imposing the insanity defense on appellant. Judge 
Waddy was properly sensitive to the mistaken identi- 
fication claim pressed as a defense by appellant, ap- 
pellant’s scrupulous avoidance of any criminal responsi- 
bility claim, the weakness of any such claim supported 
only by a marginal hospital report, and the possible con- 
fusion to appellant’s defense on the merits engendered by 
simultaneous imposition of the insanity defense. In the 
face of these considerations and in the absence of any 
“eombination of factors” otherwise, the trial court’s deci- 
sion to not impose the insanity defense on appellant can- 
not be called a discretionary abuse. 


ARGUMENT 
I. Lineup and in-court identifications of appellant were 
properly admitted into evidence below. 


(Tr. 16-19, 23, 47-48, 56-57, 164, 192-97, 218, 214, 
216, 231) 


Appellant focuses his appellate attack largely on iden- 
tifications of him as the gunman who robbed the Royal 
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- Market and during the course of which shot the clerk in 
the stomach to show that he “wasn’t kidding”. Specifi- 
' eally he attacks testimony of a lineup identification made 
by the proprietor of the store, Irving Levine, Mr. Levine 
picking appellant from a group of five individuals as the 
gunman (Tr. 47-48, 56-57).™ 

By this appeal appellant in support of his claim of 
error raises several contentions which we treat seriatim. 
Briefly, those contentions are lack of probable cause for 
his arrest (App. Br. 16-18, 23); unreasonable delay in 
presentment (App. Br. 18-19, 23) ; and, unduly sugges- 
tive lineup procedures (App. Br. 20-23). 


A. Appellant’s arrest was supported by probable cause. 


Probable cause to arrest exists if “the officer in the 
particular circumstances, conditioned by his observations 
and information, and guided by the whole of his police 
experience, reasonably could have believed that a crime 


11 The sole testimony concerning the actual identification by 


Mr. Levine, given by Mr. Levine himself during both direct and 
cross-examination, was wholly unobjected to (Tr. 47-48, 56-57). 
Trial counsel for appellant during cross-examination of Mr. Levine 
(and of course before the jury) drew from him a lengthy descrip- 
tion of the manner of his identification at the lineup and the 
circumstances surrounding it (Tr. 55-57). It was only after re- 
ceipt of this damaging testimony and the testimony of the clerk, 
William Thomas Martin, that appellant first broached the issue of 
suppressing the previous testimony concerning the lineup and pos- 
sible new testimony concerning the identification (Tr. 164-65). We 
know of no rule which allows trial counsel such latitude to “sand- 
bag” the unobjected introduction of previous evidence by with- 
holding objection until later at trial, thereby perhaps forcing a 
mistrial] should the belated objection prevail. Objections to the re- 
ceipt of evidence, even on Constitutional grounds, must be made 
at the time the evidence is offered in order that it may be liti- 
gated at the earliest possible stage in litigation. Schmerber v. 
California, 384 U.S. 757, 765-766 n. 9 (1966). Having tactically 
elected to waive objection to Mr. Levine’s lineup identification, we 
think trial counsel might properly have been held to that election 
and foreclosed at trial from a belated objection and lengthy in- 
quiry in fact provided him (Tr. 164-281). Cf. Troublefield v. 
United States, —— U.S. App. D.C. ——, 873 F.2d 912 (1966). 
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had been committed by the person to be arrested.” Jack- 
son v. United States, 112 U.S. App. D.C. 260, 262, 802 
F.2d 194, 196 (1962). Because it “is a plastic concept 
whose existence depends on the facts and circumstances 
of the particular case’ (Bailey et al. v. United States, 
D.C. Cir. Nos. 20,625 and 20,729, decided December 14, 
1967, slip op. at 5) we necessarily turn to the sequence 
of events surrounding appellant’s arrest. 

On April 15, 1966, the Fair Trade Market, 201 15th 
Street, N.E., was robbed. Officer James Rivers investi- 
gated that robbery and received a description of the gun- 
man from the proprietor, 2 Mr. Cross,” as well as his 
helper (Tr. 193, 194). While on a radio run to High’s 
Store at 15th and Colorado Avenue, N.E. to investigate 
a robbery, Officer Rivers and his partner, Officer Robert 
Pettis, came across three individuals walking “together” 
within “two or three feet of one another” in the area of 
the High’s Store, one of whom resembled the broadcast 
description of its robber (Tr. 192-93, 195, 218, 216). The 
two officers stopped the squad car and arrested the sus- 
pect, one Sherman Lewis, taking from his belt a .38 Re- 
volver. Earl Coleman, his companion, was also arrested 
after a revolver was taken from his possession. At this 
juncture, Officer Rivers noticed that appellant, the third 
member of the trio, fit the description he had earlier re- 
ceived from Mr. Cross of the robber of the Fair Trade 
Market. This he indicated to Officer Pettis. (Tr. 195-97, 
213, 216.) After so informing appellant, Officer Rivers 
arrested him for the robbery of the Fair Trade Market 


22 Although spelled “Cross” by the court reporter, the proper 
spelling is “Kraus”. See indictment, Cr. 811-66. 


13In his discussion of the probable cause issue, appellant but 
grudgingly acknowledges this. He characterizes these crucial rec- 
ord facts, testified to by both officers in unequivocal terms and 
relied on by Judge Waddy in making his decision on this issue, as 
an “allegation” (App. Br. at 16). In contra-distinction, appellant 
characterizes his testimony on the probable cause issue, which we 
think was disbelieved by Judge Waddy and not relied on in his 
determination, as “facts” (App. Br. at 16). We respectfully sug- 
gest such labels are inaccurate. 
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(Tr. 214). Officer Rivers’ initial judgment that appellant 
fit the description given him by Mr. Cross was corrobo- 
rated shortly thereafter when appellant was identified in 
a lineup by Mr. Cross as the robber of the Fair Trade 
Market some weeks earlier.“ 

We think the law is clear that conformance with a 
police “lookout” or a description given the police by the 
complainant is decidedly sufficient to constitute probable 
cause to arrest. (Melvin) Brown v. United States, 125 
U.S. App. 48, 365 F.2d 976 (1966); United States v. 
Smith, 357 F.2d 318, 320 (6th Cir. 1966). Armed with 
a description of the robber of the Fair Trade Market to 
which appellant conformed, Officer Rivers most reasonably 
believed appellant to have committed that offense and im- 
mediately effected appellant’s arrest. Such prompt response 
in the absence of a warrant was decidedly proper. Ford 
v. United States, 122 U.S. App. D.C. 259, 352 F.2d 927 
(1965). Indeed, “Failure to take summary action under 
such circumstances would have amounted to sheer lunatic 


neglect of duty as well as non-feasance.” United States 
v. Smith, supra. 

Pressing the illegality of this arrest on appeal, appel- 
lant relies on “factual” assertions that he was not in- 


14 It was further corroborated when on August 19, and 20, 1967, 
appellant was tried before Judge Oliver Gasch and a jury for the 
robbery of the Fair Trade Market and found guilty as charged 
(Cr. No. 812-66). 


18 Quoting, United States v. Juvelis, 194 F-Supp. 745 (D.C. N.J. 
1961). 

Appellant intimates that the Officers should have been required 
to procure a warrant for appellant’s arrest (App. Br. 17). We 
do not understand this to be the law. Rather, warrantless arrests 
in a public place upon probable cause to believe the suspect to 
have committed a felony are proper notwithstanding that time al- 
lows the obtaining of a warrant. Ford v. United States, supra. 
Moreover, in the present case the record is plain that Officers 
Rivers and Pettis had no time whatsoever to procure a warrant 
after sighting appellant. Upon determining that appellant con- 
formed to the robber’s description, any other course of conduct by 
the officers than that of immediate arrest would surely have been 
“sheer lunatic neglect of duty as well as non-feasance”. United 
States v. Smith, supra. 
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formed of the reason for his arrest and that he was stand- 
ing well away—ten feet—from Lewis and Coleman on 
whom the police initially focused their investigation. As 
to the first claim, both Officer Rivers and Pettis unequiv- 
ocally testified that appellant was informed immediately 
when he was arrested of the basis for his detention, that 
he fit the description of the robber of the Fair Trade 
Market (Tr. 198, 214). As to the second claim, that he 
stood well away from Coleman and Lewis when arrested, 
we think that this is irrelevant. So long as Officer Rivers 
observed that he conformed to a description of the robber 
of the Fair Trade Market, we think it matters not where 
appellant was standing when first observed by the officer. 
In any event, both Officer Rivers and Officer Pettis, con- 
trary to appellant’s “factual” assertion, testified that ap- 
pellant was walking abreast together with Lewis and 
Coleman when first observed and that he was within two 
to three feet of these two (Tr. 195, 216). 

Reasonably believing appellant to have committed the 


Fair Trade Market robbery, Officer Rivers properly ef- 
fected his arrest for that offense. 


B. Any delay in presentment does not vitiate the lineup 
identification of appellant as the robber of the 
Royal Market. 


Having been arrested as the robber of the Fair Trade 
Market and advised of his rights, appellant was trans- 
ported immediately to the Ninth Precinct stationhouse. 
Within one-half hour of his arrival,!® sometime around 
2:00 p.m. on May 28, he was identified in a lineup by 
Mr. Cross, proprietor of the Fair Trade Market, as its 
robber and booked for that offense, (Tr. 203-205, 214, 
215, 221.)*7 The following morning near 9:00 a.m., ap- 
pellant was presented to a committing magistrate (Tr. 


2¢ Appellant’s statement that booking occurred within “two 
hours” of his arrival (App. Br. at 18) is based on his own testimony. 


17 The record is unclear as to whether the booking or Fair Trade 
Market lineup occurred first. 
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222). Directly before presentment, appellant was placed 
in a five man lineup viewed by Irving Levine, proprietor 
of the Royal Market. Mr. Levine identified appellant as 
the gunman who robbed that store, shooting the clerk in 
the stomach in the process. It is this identification which 
appellant challenges. 


1. The lineup at which appellant was identified was 
a reasonable police procedure and delay in pre- 
sentment was not prompted by a purpose to con- 
nect appellant with crimes other than that for 
which he was arrested. 


It has long been settled in this jurisdiction that the mere 
juxtaposition of a lineup and an unnecessary delay in 
Rule 5(a) presentment does not raise a Mallory” issue. 
Adams et al. v. United States, D.C. Cir. Nos. 20,547- 
20,549, decided June 21, 1968. See also, Mitchell v. 
United States, 114 U.S. App. D.C. 353, 316 F.2d 354 
(1963); Fredericksen v. United States, 105 U.S. App. 
D.C. 262, 266 F.2d 463 (1959). Lineup identifications 
and other non-interrogative evidence relating to the of- 
fense for which the accused was arrested have been held 
properly admissible notwithstanding that they were ob- 
tained during a period of unnecessary delay in present- 
ment. Lewis v. United States, —— U.S. App. D.C. —, 
382 F.2d 817 (1967) ; Kennedy v. United States, 122 US. 
App. D.C. 291, 353 F.2d 462 (1965) ; Williams v. United 
States, 120 U.S. App. D.C. 244, 345 F.2d 733 (1965); 
Copeland v. United States, 120 U.S. App. D.C. 5, 348 F.2d 
287 (1964). 

Where lineup identifications are obtained during a 
Mallory delay and relate to a crime other than that for 
which the accused was arrested, such identifications are 
properly admissible only if the delay in presentment was 
not “prompted solely by a purpose to try to connect the 
defendant with crimes other than the one for which he 
has been arrested”. Adams et al. v. United States, supra, 


38 Mallory Vv. United States, 354 U.S. 449 (1957). 
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slip op. at 5; Copeland v. United States, supra. Thus, 
where the accused, having been booked for the crime for 
which he was arrested, is purposefully detained at the 
police station solely for exhibition there in a series of 
unrelated lineups, such stationhouse investigatory conduct 
constitutes a new arrest for which new probable cause 
is necessary. Adams et. al. v. United States, supra, slip 
op. at 6, 7. In its absence, introduction of the identifica- 
tions therein obtained will not be countenanced. However, 
where delay in presentment is not effected for the purpose 
of displaying the accused in a series of investigatory sta- 
tionhouse lineups and where directly before presentment 
and in no way interfering with the accused’s scheduled 
presence before a magistrate a single lineup for a single 
unrelated offense is held, such method is neither “oppres- 
sive” nor a new arrest but rather constitutes a “reason- 
able police procedure”. Copeland v. United States, supra 
at 8. Identifications obtained in this latter manner are 
thus properly admissible, notwithstanding the absence of 
new probable cause. 

In the present case, the conduct of the police in obtain- 
ing appellant’s identification in a lineup as the robber of 
the Royal Market was manifestly reasonable and con- 
formed closely to the situation sanctioned as such by this 
Court in Copeland. Appellant was arrested, identified and 
booked for the Fair Trade Market offense sometime around 
2:00 p.m., May 23, 1966. He was presented shortly after 
9:00 a.m. the following morning. There is no indication 
whatsoever in the record that delay in presentment was 
prompted by an attempt to display him in stationhouse 
investigatory lineups for unrelated offenses nor is there 
any indication that such a series of lineups, condemned 
in Adams, was ever held. Rather, the following morning 
of May 24, appellant was taken before a committing 
magistrate and presented. Directly prior to presentment 
that morning, and without causing an appreciable delay, 
appellant was placed in a single lineup relating to a single 
offense—robbery of the Royal Market. He was there iden- 
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tified by Irving Levine as the perpetrator of that offense.” 
We think the conduct of the police in holding this lineup 
regarding the Royal Market robbery directly before pre- 
sentment on the Fair Trade Market charge cannot be said 
to be “oppressive” nor can it be said to resemble the pur- 
poseful delay to allow wholesale stationhouse investigatory 
exhibitions criticized in Adams. Rather, we think this 
single lineup immediately preceding presentment, not the 
product of a studied delay nor a part of series of investi- 
gatory lineups and not appreciably delaying appellant’s 
presentment to a committing magistrate, to be an “essen- 
tial and reasonable police [procedure]”. Copeland v. 
United States, supra. Accordingly, we think the product 
of that lineup, Mr. Levine’s lineup identification of appel- 
lant, was properly admitted below. 


2. In any event, Adams should not be retroactively 
applied to lineups held prior to the date of its 
enunciation, June 21, 1968. 


Even if the lineup on the Royal Market offense is sub- 
stantially similar to the conduct held in Adams to amount 
to 2 new detention for which 2 new showing of probable 
cause is required, we suggest this Court’s holding in 
Adams not be given retroactive effect to lineups held prior 
to June 21, 1968, the date of the Adams decision. At the 
heart of the majority’s decision lies the concept of 
“divisible detention”. Adams et al. v. United States, slip 
op. at 8. This concept requires an approach altogether 
new in those situations where lineup identifications for 
crimes unrelated to the initial arrest occur during a pe- 


29 This lineup was held on May 24, 1966. Appellant thus had no 
right to counsel at it. United States v. Wade, 388 U.S. 218 (1967) 
and Gilbert v. California, 388 U.S. 268 (1967) apply only to line- 
ups held after June 12, 1967. Borum v. United States, D.C. Cir. No. 
20,270, decided December 21, 1967. 
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riod of unreasonable delay in presentment.” Founded on 
the “exclusionary rule as a deterrent to improper police 
misconduct” rooted in the McNabb decision (Id. fn. 5), 
the Court’s holding requires, in certain of these situations 
at least, a further showing of probable cause to arrest, 
over and above that at the time of the jnitial arrest to 
justify continued detention of the suspect for exhibition 
in unrelated lineups. In the absence of such a showing, 
any identifications there secured are inadmissible as the 
fruit of “an unlawful arrest” (Id. at 7)—the “unlawful 
arrest” constituted by continued detention of the accused 
unsupported by a new showing of probable cause. 

We think the criteria recently laid down by the Supreme 
Court relating to retroactive application of newly decided 
rules of criminal procedure makes retroactive applica- 
tion of this Court’s decision in Adams to lineups held 
prior to its enunciation decidedly inappropriate.” “The 
Constitution neither prohibits nor requires retrospective 
effect.” Linkletter v. Walker, 381 U.S. 619 (1965). 
Rather, resolution of the issue of retroactivity requires 
an analysis of a number of relevant considerations: the 
purpose of the rule in question; its prior decisional his- 
tory; the possible effect of its retroactive application on 
the administration of justice; and, alternative remedies 
available to the accused in the event of prospective effect 
only. Tehan v. Shott, 382 US. 406, 410 (1965). We 
think an analysis of these factors shows Adams to require 
prospective application, 

Retroactive effect is generally given only those rules of 
criminal procedure “fashioned to correct serious flaws in 
the fact-finding process” at trial. Stovall v. Denno, 388 
US. 298, 297 (1967). “The basic purpose of a trial is 
determination of truth”. Tehan v. Shott, supra, at 416. 


20 Compare, Copeland v. United States, supra. 
2 McNabb v. United States, 318 U.S. 382 (1942). 


22 Linkletter v. Walker, 881 U.S. 619 (1965); Tehan v. Shott, 
382 U.S. 406 (1965) ; Johnson v. New Jersey, 384 U.S. 717 (1965) ; 
Stovall v. Denno, $388 U.S. 298 (1967). 
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Where that purpose is contravened by the prior rule and 
a clear danger of having convicted the innocent exists, 
retroactive effect is given the newly enunciated rule. As 
Justice Stewart in Tehan noted, such is clearly the effect 
where counsel is denied the accused at his trial or where 
coerced confessions are introduced into evidence. Id. at 
416. Hence both Gideon v. Wainwright, 372 U.S. 335 
(1962) and Jackson v. Denno, 378 U.S. 368 (1964) were 
given retroactive effect.“ “By contrast, the Fifth Amend- 
ment’s privilege against self-incrimination is not an ad- 
junct to the ascertainment of truth. That privilege, like 
the guarantees of the Fourth Amendment, stands as a 
protection of quite different constitutional values—values 
reflecting the concern of our society for the right of each 
individual to be let alone”. Tehan v. Shott, supra at 416. 
Thus where the rule is purposed as a deterrent and di- 
rected at the integrity of the judicial system rather than 
the integrity of the fact-finding process, prospective effect 
only is given. Retroactive application can have little deter- 
rent effect, prior police “misconduct” having already oc- 
curred. Hence, in Johnson v. New Jersey, 384 U.S. 719 
(1965), the Supreme Court declined to give retroactive 
active effect to Miranda and Escobedo,* because the 
prime purpose of these rulings is deterrent—“to guarantee 
full effectuation of the privilege against self-incrimina- 
tion” more so than to “guard against the possibility of un- 
reliable statements”. Johnson v. New Jersey, supra at 
729, 7380. In Tehan v. Shott, supra, that Court on the 
same analysis declined to give retroactive effect to Griffin 
v. California, 380 U.S. 609, 614 (1965), holding prosecu- 
torial comment on the accused’s failure to testify in a 
state court to be a violation of the right to not incrimi- 
nate oneself. Linkletter v. Walker, 381 U.S. 619, denying 
retroactive application to Mapp v. Ohio, 367 U.S. 648 


23See Doughty v. Maxwell, 376 U.S. 202 (1964); McNerlin v. 
Denno, 378 U.S. 368 (1964). 


% Miranda Vv. Arizona, 884 U.S. 486 (1965) ; Escobedo v. Illinois, 
878 U.S. 478 (1964). 
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(1961) 2° and Stovall v. Denno, 388 U.S. 293, making 
United States v. Wade, supra prospective only, both 
rested in part on the same footing. Justice Clark in Link- 
letter put the point succinctly: “We cannot say that this 
purpose [deterrence of police misconduct through exclu- 
sion of evidence] would be advanced by making the rule 
retrospective. The misconduct of the police prior to Mapp 
had already occurred and will not be corrected by releas- 
ing the prisoners involved”. Linkletter v. Walker, supra 
at 637. 

We think it clear that the purpose of the exclusionary 
rule laid down in Adams, as the rule in Mapp, is wholly 
deterrent, aimed at preventing police misconduct by not 
allowing introduction of otherwise reliable evidence se- 
cured as a result of that misconduct. As Justice Clark in 
Linkletter, we suggest the deterrent purpose of this rule 
would nowise be furthered by its retroactive application 
to those trials begun prior to its enunciation, and particu- 
larly to this case where the conduct of the police con- 
formed closely to that explicitly sanctioned as reasonable 
in Copeland v. United States, supra. 

Moreover, we think the prior decisional history of line- 
ups during an unreasonable delay prior to presentment, 
both as to the crime for which the accused was arrested 
and other offenses, was such as to suggest it to be a per- 
missible procedure. See, @g., Kennedy v. United States, 
122 U.S. App. D.C. 291, 353 F.2d 462 (1965) ; Williams 
v. United States, 120 U.S. App. D.C. 244, 345 F.2d 
733 (1965); Copeland v. United States, 120 U.S. App. 
D.C. 5, 348 F.2d 287 (1964). Certainly, in the pres- 
ent case the Government was in part lulled into use 
of the lineup identification of Mr. Levine, of but 
marginal value, by Copeland, almost squarely in point 
allowing admissibility. Further, as we have indicated, 
the majority approach in Adams—the concept of di- 
visible detention with its reliance on probable cause— 


25The issue in Linkletter dealt only with those convictions 
which had become final prior to Mapp, not with all trials which 
had commenced before its enunciation. 
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is a substantial departure from the prior development of 
law in this area. The Government in this case, and we 
suggest in many other similar cases, not aware of the 
need for a new showing of probable cause prior to the un- 
related lineup, made no attempt to build a record which on 
appeal would disclose such further probable cause to have 
existed. It is both the change in result wrought by Adams 
as well as the change in approach from the many prior 
similar cases from this and other courts which we suggest 
further makes Adams not appropriate for retroactive ap- 
plication. 

Moreover, retroactive application of Adams, we suggest, 
would have a debilitating effect on the administration of 
justice in the District of Columbia, burdening a judicial 
process already burdened by a taxing number of cases. 
“Retroactive application . . . would seriously disrupt the 
administration of our criminal laws. It would require 
the retrial or release of numerous prisoners found guilty 
by trustworthy evidence in conformity with previous an- 
nounced constitutional standards.” Johnson v. New Jer- 
sey, supra, at 731. In view of the fact that the Adams de- 
cision does not effect the integrity of the fact-finding proc- 
ess at trial and in view of the substantial decisional 
changes it effected, we think this latter administrative 
consideration should weigh heavily in determining its 
retroactivity. Moreso, we think, because appellant still 
has open to him challenges to the lineup identification on 
other grounds and is thereby not yet foreclosed from seek- 
ing its exclusion. Cf. Johnson v. New Jersey, supra at 
730. 


8. In the event Adams is applied to the present case, 
the case should be remanded for a hearing on 
probable cause to detain appellant for the Royal 
Market robbery. 


In the event this Court determines first that the lineup 
at which Mr. Levine identified appellant conforms to those 


26 Appellant still has a Stovall challenge to the identification 
available to him as well as his challenge to the existence of prob- 
able cause to support his initial arrest. 
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described in Adams as requiring a new showing of prob- 
able cause, and second that the Adams decision should be 
applied retroactively to this case, we submit the case be 
remanded to the District Court for a hearing on this is- 
sue. It is clear, as we have argued, that at the time the 
suppression hearing was held below, some two years be- 
fore the Adams decision, the Government was wholly un- 
aware of the need to show on the record new probable 
cause to justify appellant’s continued detention after a 
lawful initial arrest. Consequently, neither Officer Rivers 
nor Officer Pettis testified as to what if any knowledge 
the police possessed at 2:00 p.m., May 28, after appellant 
was booked on the Fair Trade Market Offense, to connect 
him with the Royal Market offense in this case. We sug- 
gest it to be a distinct possibility that at that time enough 
was known so connecting appellant as to constitute prob- 
able cause for his detention on that offense also. In any 
event, if Adams is applied retroactively to this case, we 
think it proper that a remand hearing be held to allow the 
Government to explore on the record the existence of prob- 
able cause on the Royal Market offense sufficient to justify 
appellant’s detention thereon after booking for the Fair 
Trade Market offense. 


C. The circumstances of appellant’s lineup identifica- 
cation by Irving Levine were not violative of due 
process of law. 


Appellant makes a last ditch attack on the circum- 
stances surrounding Irving Levine’s lineup identification 
of him as the gunman who robbed the Royal Market and 
shot the clerk in the stomach, claiming those circumstances 
to be so suggestive as to vialte due process of law.” We 
submit this contention is wholly without merit. 


27 The lineup occurred on May 24, 1966. Consequently, appellant 
has no right to counsel claim, United States v. Wade, 388 U.S. 218 
(1967) and Gilbert v. California, 388 U.S. 268 (1967) applying only 
to those lineups held after June 12, 1967. Stovall v. Denno, $18 
US. 298 (1967) ; Borum v. United States, D.C. Cir. No. 20,270, de- 
cided December 21, 1967. 
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Sometime near 9:00 a.m. May 24, 1966, a lineup was 
held just prior to appellant’s presentment. Irving Levine, 
proprietor of the Royal Market, was asked to come to po- 
lice headquarters that morning (Tr. 48).% On arriving, 
he was immediately taken to the robbery squad office. As 
he entered, before he was asked anything, he immediately 
recognized and identified appellant picking him from a 
lineup of five individuals (Tr. 48-49). As Government’s 
Exhibit Number 1 indicates,?° the lineup was composed of 
five young males, all similarly dressed and all lightly 
moustached. The individuals in the one and two positions 
were short and of medium build, the individual in the cen- 
ter taller and of husky build, and the individuals in the 
fourth and fifth positions of medium height and rather 
heavy. Mr. Levine’s identification, not prompted in any 
way whatsoever, was immediate and certain.” 

Plainly under the “totality of circumstances” the con- 
frontation was not “unnecessarily suggestive” and condu- 
cive to “irreparable mistaken identification ...”. Stovall 
y. Denno, 388 U.S. 298 (1967). Appellant, in his zeal, 
argues that he “may as well have been put in a line-up 
with all white men or all chinamen”. In support thereof, 
he asserts “evidence” from the record showing him to be 
six feet tall while the others in the lineup were of substan- 
tially varying and different descriptions (App. Br. 20).* 


28 A plain inference from Mr. Levine’s testimony concerning his 
trip to police headquarters on the morning of May 24, 1966, is that 
he was not informed of the reason for therefor but rather told 
only “they wanted me down at police headquarters” (Tr. 47). 


29 Made a part of the record on appeal by order of July 24, 1968. 
Appellant stood in the number four position. 


30 Mr, Levine was told by the detective with him not to say any- 
thing in an apparent effort not to influence others who might have 
been viewing that lineup (Tr. 48). 


31 The argument contained in appellant’s brief on this issue is 
apparently made solely from transcript references to the lineup 
and without any reference to the photograph of it, Government's 
Exhibit Number 1. The sole transcript references go to Mr. Le- 
vine’s testimony. While his testimony, of course, is of some import 
we would suggest it is clearly not dispositive, especially in view of 


In fact, however, appellant’s plain testimony is that he 
was but five feet nine inches (Tr. 245). The photograph 
of the lineup in which appellant stood reveals him to be of 
almost precisely the same height as the individual to his 
left (the number five position) and neither disproportion- 
ately larger or smaller that the other three individuals. 
Moreover, appellant’s claim that the rest of the lineup 
participants were “thin” (App. Br. 20) is also belied by 
Government’s Exhibit Number 1, which clearly shows the 
individual in the number five position to be of a heavy 
build and the individual in the number three position to 
be of husky appearance. Indeed, the individual in the 
number five position appears to have substantially the 
same physical characteristics as appellant, including dark 
skin and a round face. We submit this lineup to have 
been most fair, devoid of any suggestivity and surely de- 
void of suggestivity of the degree to be “eonducive to ir- 
reparable mistaken identification.” Stovall v. Denno, 
supra. 

Moreover, the following factors bearing on the possibil- 
ity of misidentification catalogued by the Supreme Court 
in Simmons v. United States, 36 Law Week, 4227, (de- 
cided March 18, 1968) all work to support the reliability 
of Mr. Levine’s independent judgment: (1) Mr. Levine 
had ample opportunity to view appellant during the crime. 
The robbery occurred during the daylight hours and ap- 
pellant was present in the store for some moments and 
viewed by Mr. Levine at close range; (2) Mr. Levine’s 
memory was reasonably fresh, the lineup occurring some 
three and one-half weeks after the offense; (3) Mr. Le- 
vine picked appellant from a group of five individuals, 
exhibited to him not by photograph but corporeally; (4) 
his decision was immediate and certain. The record dis- 


the fact that Mr. Levine was plainly taken with appellant’s presence 
in the lineup to the exclusion of those other individuals present. 
Surely he cannot be expected to render an accurate description of 
their salient features after a brief glimpse followed by an inter- 
vening period of almost one year. 
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closes no indication of prompting whatsoever; (5) Mr. Le- 
vine’s initial lineup identification reasonably conformed to 
the description he provided the police directly after the 
offense and was confirmed in certain terms at trial, 
subject to vigorous and thorough cross-examination and 
remaining completely unshaken. Plainly, these circum- 
stances indicate that the lineup procedure during which he 
identified appellant was not so suggestive as to create a 
substantial likelihood of irreparable misidentification. 
That identification was properly admitted below. 


II. The trial court did not abuse its discretion in failing 
to impose on appellant sua sponte the insanity defense. 


Appellant also urges reversible error in the failure of 
the trial court to inject the insanity defense, although ap- 
pellant during the course of trial never pressed nor indeed 
raised this issue. Rather, appellant presented an alibi de- 
fense in which he was allegedly asleep in his room at the 
time of the robbery and assaults. In the face of an un- 
successful verdict, the jury disbelieving this claim, appel- 


lant now seeks a second bite at the cherry claiming that 
notwithstanding his apparent tactical election to forego 
an insanity claim below, the trial judge was nonetheless 
bound to impose it on him. We think this is incorrect. 
The trial judge was well within his discretion in not rais- 
ing that issue sua sponte. 

In the present case, neither appellant nor his other wit- 
ness nor any prosecution witness gave any testimony 
whatsoever regarding any mental irresponsibility on ap- 
pellant’s part.** Appellant made no effort to place before 
the jury the sole evidentiary matter on which he now re- 
lies, the Saint Elizabeths Hospital report contained in a 
letter from Dr. David Harris to the Court, filed September 


32 He described appellant as heavy set, between five feet nine and 
six feet tall, round faced, dark skinned and with eyes that “looked 
wild” as if appellant were “hopped up or something” (Tr. 58-56). 


*8 Compare Harper v. United States, 122 U.S. App. D.C. 28, 350 
F.2d 1000 (1965), cert. denied, 888 U.S. 951 (1966). 
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29, 1966, and relating the Hospital’s findings upen con- 
clusion of appellant’s sixty-day commitment pursuant to 
24 D.C. Code $301. The Hospital found in part: 


It is our opinion that [appellant] is mentally compe- 
tent for trial by virtue of having a rational as well as 
a factual understanding of the proceedings against 
him and being able to consult with counsel with a 
reasonable degree of rational understanding. The 
determination was made as 2 result of examinations 
which indicate that there was no evidence of halluci- 
natory or delusional experiences during his hospitali- 
zation; attention, perception, comprehension, orienta- 
tion, memory and general intellectual functions were 
considered within normal limits. Tt is also our opin- 
jon that he has now, and had on about April 15, and 
30, 1966, a Personality Disorder, Schizoid Personal- 
ity; however, we are unable to render a valid opinion 
as to productivity. 


Unable “to relate the alleged disease and the alleged act, 
a requirement imperative to the presentation of a success- 
ful insanity claim under our standards of criminal 
sponsibility”, we think this report was insuf- 
ficient to raise a substantial claim.* 


3% See Henry Higgins V. United States, D.C. Cir. No. 20,520, de- 
cided June 28, 1968, slip op. at 3-4. 


35 Compare the content of the Hospital’s report in Trest v- United 
States, 122 U.S. App. D.C. 11, 350 F.2d 794 (1965), where the trial 
judge was held to no discretionary abuse not raising the insanity 
defense over appellant’s objections when faced with a report to the 
effect that appellant was “suffering from Psychoneurotic Reaction, 
Obsessive-Compulsive Type (sexual deviation)” and that his 
offenses (rape and incest) were “products of this condition”. 

Appellant’s claim that the report “was sufficient to shift to the 
prosecution the burden of proving appellant’s sanity” (App. Br. at 
26) is decidedly incorrect. At best the marginal report constituted 
“gome evidence” of mental disorder. “It does not follow, however, 

testimony which may be said to consti- 

disorder, the Government must pre- 

sent affirmative rebuttal or suffer a directed verdict.” McDonald v. 

United States, 114 U.S. App. D.C. 120, 312 F.2d 847 (1962). Cer- 

tainly the Hospital report cannot be said to compel a reasonable 
doubt that appellant was criminally responsible. 
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Moreover, appellant made no effort to introduce the 
marginal report nor provide any other evidence on the 
issue of criminal responsibility. He scrupulously avoided 
this issue and rather relied on an alibi defense to which 
presentation of the insanity defense would have been 
largely antithetical, claiming that he was home asleep at 
the time of the offense. In these circumstances, this 
Court has expressed particular concern for possible preju- 
dice to defenses on the merits resulting from simultaneous 
imposition by the court of the insanity defense. See Wha- 
lem v. United States, 120 U.S. App. D.C. 311, 364 F.2d 
812 (1965); Trest v. United States, 122 U.S. App. D.C. 
11, 350 F.2d 794 (1965), cert. denied, 382 U.S. 1018 
(1966) ; Harper v. United States, 122 U.S. App. D.C. 28, 
350 F.2d 1000 (1965), cert. denied, 383 U.S. 951 (1966). 
In Whalem, this Court noted, “No rigid standard exists 
to control the District Court in deciding whether it should 
require the insanity issue to be submitted”. Rather, such 
determination “to impose an unwanted defense on a de- 
fendant and the consequent additional burden of proof on 
the Government” rested within the discretion of the 
Court. Whalem v. United States, supra at 337-338. 

We think Judge Waddy was well within his discretion 
in not imposing the defense of criminal irresponsibility on 
appellant. Appellant’s defense, as we have indicated, was 
alibi. In support thereof he himself testified that he was 
home at the time of the offenses. He further produced a 
witness of substantially similar size and build,** Earl 
Coleman, who, although denying the offense, admitted to 
frequenting the Royal Market during the period in April 
just prior to the robbery with which appellant was 
charged. Thus appellant directed his defense at the two 
eye-witnesses identifications of him and raised a possibil- 
ity of mistaken identification. In these circumstances, the 
simultaneous introduction of the insanity defense would 
surely have “[confused] the alibi defense”. Harper v. 


3¢ Both appellant and Coleman were around five feet nine inches 
tall and 200 pounds. 
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United States, supra. Moreover, the potential criminal 
responsibility claim was weak and nowhere approached in 
magnitude other substantial insanity defenses held by this 
Court to be properly not imposed by the trial judge. Com=- 
pare Trest v. United States, supra. 

We suggest Judge Waddy was properly sensitive to the 
plausible mistaken identity claim pressed by appellant, his 
scrupulous avoidance of any criminal responsibility claim, 
the weakness of any such claim supported solely by a mar- 
ginal hospital report of minimal persuasiveness, and the 
potential confusion engendered by simultaneous imposi- 
tion of the insanity defense. In the face of these consid- 
erations and in the absence of a “combination of factors” 
otherwise?’ Judge Waddy’s failure sua sponte to impose 
on appellant the defense of criminal insanity cannot be 
called a discretionary abuse.*® 


37 Whalem V. United States, supra at 837-838. 


on appellant in 

Washington V. ©. 20,282, decided De- 
cember 13, 1967, lem here at issue, the 
sua sponte duty 0: ted insanity 
claim on the accused. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 
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APPELLEE'S SUPPLEMENTAL MEMORANDUM 
During oral argument of this case, the presicing judge intimated in 
response to the Government's prospectivity argument that certain opinions 
Yencered prior to the recent Adams decision and the lineup in which apvel- 
lant was placed in May of 1966 were sufficient to warn law enforcement 
officials of the impropriety of that kind of investigative technique as it 
was used below. Specifically, he mentioned Meachum v. United States, 197 
F.Supp. 803 (D.C.D.C. 1961), an opinion by Judge Youngdehl. 
Meachum, as this case, involved a lineup for an offense unrelated to 
that.for which the accused was arrested. Judge Youmgdahl suppressed the 
identification obtained. He did so because vrobabile .cause’ was lacking to 
justify the accused's continued detention for exhibition in a lineup thereon; 
however, he based the need for such a showing not on any unreasonable delay 
in presentment but rather on the failure of the witness to the initial 
offense, one Turner, to identify appellant at a lineup on this offense held 
immediately after his arrest. At this juncture, no probable cause whatever 
existed to support appellant's continued detention: 
"Assuming, arguendo, that probable cause existed for 
defendant's arrest without a warrant on the Turner 


charge [the initial arrest] which was the basis of 
the first lineup, any such cause disappeared when 


Turner failed to identify defendant at the time on 
that charge. Thus, defendant should have released 
on that charge.” Temphasis supplied] id. at G05. 


~ 2a | 
Probable cause to detain the accused had completely dissipated after the 
first lineup. Far from a question of "divisible detention", Meachun deals 
with a situation in which detention is founded on no probable cause whatever 
on any offense at the time’ of the second lineup; that detention is indivisibly 
illegal. We do not think Meachum supports in any way the proposition that a 
lineup for an unrelated offense during otherwise lawful custody based on. 
probable cause is illegel or requires some further quantum of probable cause 
to justify it merely because it occurs during a Mallory delay. We note that 
in this case, moreover, probable cause for appellant's detention ata not dis- 


| 
sivate after the first lireun; it rather was reinforced by Mr. Cross* 


unequivocal identification of appellant as the robber of the Fair Trade Market. 


Accordingly we think Meachum is both largely inapposite to the Adams issue 


and is a far different factual situation from the present case. | 

In the other decision relied on by the majority in Adams, Payne v. United 
States, 111 U.S. App. D.C. 94, 291 F.2a 723 (1961), cert. denied, 368 U.S. 
883 (1961), this Court indicated that probable cause was relevant solely to 
the legality of the initial detention and that no further quantum was neces- 
sary to support investigatory lineups during a delay in presentment: “hile 
we do not.condone lengthy detemtion for the purpose of rounding up witnesses 
so they may view a suspect, we mst note that here Payne's arrest = based. 
on probable cause, and was proper. Id. at 98 (Imphasis supplied) . 

We strongly suggest that Meachum and_Payne were hardly precursors of 
Adams and provided no hint whatever that lineuys during lawful custody 
supported by probable cause were not to be countenanced merely Scenes they 
occurred during a Mallory delay. Moreover, we think both opiniong are 
largely consistent with the numerous opinions from this Court particulerly 


Copeland v. United States, 120 U.S. App. D.C. 5, 343 F.2d 287 (1964), which 
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